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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 
DOCKET NO. 76-7036 


ISAAC LORA, etc., et al., on behalf of 
themselves and all others similarly 
situated, 


Plaintiffs-Appellants 


- against - 


THE BOARD OF EDUCATION OF THE CITY OF 
NEW YORK, et al. 


pefendants-Appellees. 


QUESTIONS PRESENTED 


l. Was the district court's denial of Appellants' mo- 
tion for plaintiff class action certification on the 
ground that such certification was unnecessary improper? 
2. pid the district court's order denying Appellants' 
motion for plaintiff and defendant class action cer- 
tification contravene the mandate of Rule 23 (b) (2) 

of the Federal Rules of Civil Procedure to assure a 
class remedy against violations of civil r‘ghts? 

3. Are the prerequisites for class action certification 


for the plaintiffs under Rule 23 (a), as well as 23 


(b) (2), of the Federal Rules of Civil Procedure ful- 
filled? 
4. Is this action properly maintainable as a class ac- 
tion on behalf of Appellee assistant high school super- 
intendents, and public school principals in the City 
of New York under Rules 23 (a) and 23 (b) of the Fed- 
eral Rules of Civil Procedure? 
PRELIMINARY STATEMENT 

Plaintiffs-Appellants ("Appellants") appeal from 
an order of the United States Court for the Eastern 
District of New York (Bruchhausen, J.), entered on 
January 6, 1976. The order denied Appellants motion 
for class action certification for both a plaintiff 


and defendant class. 


STATEMENT OF THE CASE 
A. The Complaint 
This is a civil rights action authorized by 42 
U.S.C. §§ 1981, 1983 and 2000 (d) instituted on June 
ll, 1975 by seven Black and Hispanic children assigned 


to public schools under the Board of Education of the 


City of New york which are classified as “special day 


schools" for the “socially maladjusted and emotionally 


disturbed, “otherwise known as “SMED" or "600" schools. 
Appellants claim that such placement violates their 
rights under the Eighth, Thirteenth, and Fourteenth 
Amendments to the United States Cons‘<itution. 

Appellants commenced this action on behalf of 
themselves and all other similarly situated as a class 
pursuant to Rule 23 of the Federal Rules of Civil Pro- 
cedure. They are members of a class of persons who are 
Black or Hispanic and are in placement at “Special Day 
Schools for the Socially Maladjusted and Emotionally 
Disturbed." 

Appellants also brought this action against in- 
dividual local and State defendants, as well as against 
the named Appellees who, as assistant high school super- 
intendents, Community school district superintendents 
or public school principals in the City of New York, 
are members of a class of persons pursuant to Ruie 23 
of the Federal Rules of Civil Procedure, who are auth- 


orized to approve the transfer of Plaintiffs and mem- 


bers of their class to "Special Day Schools 


for the Socially Maladjusted and Emotionally Disturbed.* 
Appellants first claim that their rights to due pro- 

cess, equal protection, equal educational opportunity and 

to be free from involuntary servitude are being violated 


because Appellees have placed them into the SMED schools 


with the natural and foreseeable consecuence that such 


placement isolates them within a racially segregated 
school system, without providing them with adequate and 
appropriate education (P54, 126;A24). 
There are presently seventeen SMED sc*7ols in New 
York City, with a total population of about 3,000 children.** 


The SMED schools are under the centralized authority of 
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* fhe State defendants are Ewald Nyquist, the State Com- 
missioner of Education and various officials of the New 
York State Division for yovth (DFY). Plaintiff Prince 
was in a DFY aftercare program at the time of his SMED 
School placement. Although the State defendants submitted 
an Answer (A105), they have not participated in the lower 
court motions or discovery up to date. Unless otherwise 
indicated, references to "Appellees" will refer to only the 
City defendants. Numbers preceded by "A" refer to pages 
of the Appendix. Numbers preceded by "Pp" refer to para- 
graphs of Complaint. Numbers preceded by “b" refer to 
paragraphs of the Answer of the City defendants. 


One of the SMED schools has closed since commencement 
of this suit. 


of the Board's Bureau of Socially Maladjusted and Emotion- 
ally Disturbed Children ("SMEDC"). SMEDC is a bureau of the 
division of €pecial Education and Pupil Personnel Services 
(P46;A22). 


The population of the special day schools is almost 


totally Black and Hispanic. Out of a population of about 


3,000 children, 64% are Black, 28% are Hispanic and only 
8% “other." The racial composition of the entire New 
York City public school system is 36.6% Black, 23.2% 
Hispanic and 40.2% “other” (P59;A26-27). 

Appellants contend that only a small percentage of 
all children who pass through the SMED school system ever 
obtain a high school diploma from any school (P60;A26-27). 
Moreover, they state that most children who enter the "600" 
school system leave it years later without improvement in 
their reading ability (P61;A27). 

Appellants assert that they have been “pushed out" 
of their regular schools into an isolated system because 
they are minority group children for whom Appellees have 
failed to provide with an adeguate academic program and 


with appropriate guidance to foster normal social 


adjustment (P56;A25-26). Appellants second claim states 
that there are educational alternatives which are less 
restrictive and more effective than SMED schools which 
can be used to serve their needs (P127;A45). 

Third, Appellants allege that they have been denied 
due process of law because they have been assigned to special 
day schools without adequate notice and an opportunity 
to be heard at a due process evidentiary hearing to de- 
termine whether such assignment is proper and justified, 
znd without receiving a right to periodic review of their 
status (P56,127;A25-26,45). 

The named Appellees and the vast majority of children 
presently in SMED school placement were referred to SMED 
schools from the regular public school system under "Special 
Circular No. 47, 1972-1973," issued by Appellee Anker, 
Chancellor of Appellee Board of Education (P47-50;A23-24) . 


On December 1, 1975, this circular was superceded by 


“Special Circular No. 35, 1975-1976.* Special Circular 


No. 47 set forth the official criteria for screening and 


ee RN 


* §pecial Circular No. 47 and the new circular, which had 
not yet been in effect at the time the complaint was filed, 
are annexed to this Brief. 


~o~ 


referral of studeits to SMED schools. First, the child 
must have had a higher intelligence level than the max- 
imum established for "Children with Retarded Mental De- 
velopment." Second, there had to have been "[{a]) history 
of repeated disruptive and aggressive behavior, ex- 
tensive in scope and serious in nature, which either 
endangers the safety or pupils or others, or seriously 
interferes with learning in the classroom." Third, the 
child must have had a history of truancy, and, finally, 
the pupil must have failed "to respond to intensive 
efforts by the home school to help him" (P47,A22-23). 
Special Circular No. 47 required that preliminary 
screening be performed by the referring guic™nce coun- 


selor, “or by other appropriately trained professional 


persons designated by the [community or supervising assis- 


tant] superintendents. The community school superintendent, 
or supervising assistant superintendent if a high school 
student is involved, approved the counselor's recommen- 
dation (P48,A23). 

Following the preliminary screening, Special Circular 


No. 47 required that the principal and guidance counselor 


of the SMED school to which a child has been referred, 
interview the child. When a referral did not seem 
appropriate, the Circular mandated that the superinten- 
dent in charge of the SMED schools evaluate all the 
available data and “work out appropriate steps to be 
taken (P49; A23). 

Although Special Circular No. 47 stated that "[al] 
letter of parental consent should accompany the referral," 
Appellants claim that such consent was most often given 
as a result of misinformation and coercion (P55,70,82,89, 
105: A25,30,33,35,39). 

The criteria for SMED school referral under the new 
circular are like these of the superceded circular, ex- 
cept that truancy is no longer an enumerated consideration. 
The new special circular, like the one superceded, contains 
no mandate that the child's consent be obtained. It also 
contains no provisions to assure that parental consent 
is given voluntarily and informedly, with other alternatives 


and the child's rights discussed. 


Although the new circular now requires Bureau of 


Child Guidance clinical evaluations before referral to 


SMED schools, and post-placement reevaluations, Avpellants 


contend that the vast majority of children presently in 


SMED schools have not received BCG clinical evaluations 
before or after referral, nor are they receiving ther- 
apy for their alleged “emotional disturbance" while in 
SMED placement (P75, 82, 91,106, 121;A31, 33,36, 39,43). 

Fourth, Appellants claim that Appellees' act of sub- 
jecting plaintiffs to the special day schools because they 
are, supposedly, children with emotional problems who re- 
quire special education, while at the same time, other 
chil iren similarly labeled are assigned to "classes for the 
emotionally handicapped," special education classes held 
within regular public schools with fewer students and more 
staff resources, violates their right to ecual protection 
under the law (P66-67,127;A28-29,45) - 

Fifth, Appellants contend that, although the regular 
school system is sexually integrated, the SMED schools are 
sexually segregated in violation of their rights to due 
process of law and equal protection under the law (P63, 
130;A27,46) . 


Sixth, Appellants allege that Appellees’ have per- 


petuated a policy of indiscriminately searching the persons 
of children as they enter various SMED schools, in violation 
of their rights to be free from unreasonable search and 
seizure and to privacy (P64, 131;A28,46). 

Seventh, Appellants assert that Appellees corporal 
punishment or, in the alternative, use of excessive and 
unnecessary corporal punishment upon special day school 
students 2S cruel and unusual and violates their right 
to due process of law (P65,132;A28,46-47) . 

Appellants seek a declaratory judgment that Appellees 
have violated the constitutional rights of the named plain- 
tiff and members of their purported class. They further 
seek an order enjoining Appellees from continuing the 
placement of the named plaintiffs and members of their 
class in SMED schools unless these unconstitutional acts 
and omissions are rectified (A47-50).- 


B. The City's Answer 


On October 6, 1975, Appeliees filed an Answer in which 


they deny violating the constitutional rights of Appellants 


or members of their class. Appellees assert that each 


student has constant and intensive interaction with teachers 


laced with regular BCG involvement (D46;A66). However, 

they admit that for the 1974-1975 school year only one- 

third of SMED school children raised their reading level 
one-half year or more (D40;A64). 

Appellees contend that the SMED school provides a 
total therapeutic environment (D46;A66) . They affirma- 
tively allege, inter alia, that the SMED school program 
provides the educational and clinical services required 
by law to meet the individual needs of the referred stu- 
dents (D100;A94) and that at all times and in all respects 
they have acted in good faith pursuant to statutory auth- 
ority and the By-Laws of the Board cf Education (D99;A94). 

Appellees admit that "the ethnic breakdown of the 
approximate 2950 students in SMED schools as of May 31, 


1975, is 64% Black, 28% Puerto Rican and 8% other Spanish 


surnamed American and ‘bthers; while the city wide ethnic 


breakdown contains over 40% non-Black and non-Puerto Rican 
students (D38;A62-63). 

Appellees further admit that a due process evident- 
iary hearing is not a mandated part of the SMED school 


placement process (D50, 58, 64, 74,81; A68, 73-74, 77,82, 85-86) 


but deny constitutional deprivation as = result. 
C. The Proceedings Below 

After the Answers to the Complaint were filed, 
Appellants moved for an order certifying the proceeding as 
a class action on behalf of the plaintiffs and the de- 
fendant school superintendents and principals. In his 
memorandum and order, dated January 6, 1976, Judge 
Bruchhausen denied the motion. Relying upon Galvan v. 
Levine, 490 F.2d 1255 (2d Cir. 1974) cert. denied 417 
U.S. 936 and Thomas v. Weinberger, 384 F. Supp. 540 
(S.D.N.Y. 1974), and paraphrasing the Corporation Counsel's 
statement that defendants will halt any actions as to all 


SMED students determined to be unconstitutional (See 


Affidavit of Joseph F. Bruno in opposition to class action 


certification, 76;Al16; Defendants Memorandum of Law in 
Opposition to Class Action Certification, P. 17), Judge 
Bruchhausen held, on page 7 of the order, that: 
"It is unnecessary to consider whether 
the requirements of Rule 23 have been 
satisfied, because the court. . . con- 
cludes that a class action statis is 


unnecessary." (A125). 


On January 22, 1976, Appellants filed a notice of 


motion for a preliminary injunction. The motion, made 
returnable for February 9, 1976 has been adjourned at 
Appellees' request to March 3, 1976. Appellants seek an 
order preliminarily enjoining Appellees from continuing 
their placement in SMED schools unless within 10 days 
from the date of said order they are given notice of the 
reasons for such placement and a due process evidentiary 
hearing. 

Appellants further seek a preliminary injunction 
against the searching of their persons without probable 


cause and against requiring them to remove all belongings 


and to place them with school officials each morning as a 


precondition to attending classes. However, as a result 
of Judge Bruchhausen's order denying class action certi- 
fication, Appellants are precluded from seeking an order 
protecting the other children who comprise their pur- 
ported class. 
POINT L 

THE DISTRICT COURT IMPROPERLY DENIED 

APPELLANTS' MOTION FOR CLASS ACTION 

CERTIFICATION SINCE CLASS ACTION C=ER- 

TIFICATION IS NECESSARY TO PRESERVE 

THE FORUM IN WHICH MEMBERS OF THE 


PURPORTED CLASS MAY LITIGATE THE=R 
LEGAL CLAIMS. 


The lower court erroneously held that because declar- 
atory and injunctive relief is sought, class certification 
is unnecessary. In so deciding, the court ignored one of 
the basic purposes of the class action. which is to pre- 


serve a cause of action for a group of individuals, even 


though the passage of time may deprive any single indiv- 


jdual of the standing necessary to assert that cause of 
action. 
Board of School Commissioners v. Jacobs, 95 S.Ct. 

848 (1975) is illustrative of this point. In that case, 
the Supreme Court held an action on behalf of a group 
of high school students to be moot because by the time 
the case reached the Supreme Court, plaintiffs had grad- 
uated. It was specifically noted by the Court that it was 
the absence of a proper class determination by the Dis- 
trict Court that had rendered the action moot. 

The only formal entry made by Dis- 

trict Court below purporting to cer- 

tify this case a class action is con- 

tained in that court's ‘Entry on 

Motion for Permanent Injunction,’ 

wherein the court ‘conclude[d] and 

ordered' that ‘the remaining named 

plaintiffs are qualified as proper 


representatives of the class whose 
interest they seek to protect." 


349 F. Supp., at 611. No other ef- 
fort was made to identify the class 
or to certify the class action as 
contemplated by Rule 23 (c) (3) that' 
{the]) judgment in a action main- 
tained as a class action under the 
subdivision...(b) (2)... shall in- 
clude and describe those whom the 
court finds to be members of the 
Class.' The need for definition of 


the class purported to be represented 
by the named plaintiffs is especially 
important in cases like this one where 
the litigation is likely to become 


moot as to the initial named plain- 
tiffs prior to the exhaustion of 


appellate review. 
95 S. Ct. at 850. [Emphasis added.) 
Certification of the class in the instant case is 
equally important. Appellants are all junior high school 
or high school students in SMED schools. It is most prob- 
able, that none of them will remain in SMED school place- 
ment until the litigation has ended. Of course, they will 


all age with the passage of time, and ultimateiy will leave 


school altogether. Thus, Appellants face the reai danger 


of losing their standing to assert the claims raised by 


this suit before having had an opportunity to complete 
the course of litigation. However, the issues raised by 
the complaint will persist, and the practices ana proced- 


ures complained of will continue to affect other children 


who are similarly situated. Only through class designation 
can the standing of plaintiffs be preserved, technical 
mootness of the suit be avoided, and the issues raised herein 
ever be resolved. See also concurring opinion of Justice 
Marshall in Preiser v. Newkirk, 95 S.Ct. 2330 (1975); and 
Jimenez v. Weinberger, 523 F. 2d 689, 700 (7th Cir. 1975) 
where Mr. Justice Stevens, citing Jacobs just before his 
Supreme Court appointment, emphasized the necessity of an 
early court decision on whether a case is to proceed as a 
class action because of several yeseons: including the 
"risk that the failure to certify may result in a dismissal of 
an entire case if the claim of the named plaintiff should 
become moot." 

The necessity for class action certification in this 
case is further demonstrated by the Supreme Court's ruling 
in Sosna v. Iowa, 95 S.Ct. 553 (1975). In Sosna, the 
plaintiff challenged the Iowa divorce statute's one year res- 
idency requirement. The District Court certified the class 
prior to reaching a decision on the merits of the case. 


During the pendency of the litigation, however, plaintiff 


had complied with the residency requirement and had also 


obtained her divorce elsewhere. Nonetheless, the Supreme 
Court found that because there had been a class determination, 
plaintiff continued to be an adequate representative of 

the class. Justice Rehnquist stated: 


But even though respondents in the 
proceeding might not again enforce 
the Iowa durational residency re- 
quirement against appellant, 1: 18 
clear that they will enforce ¢ 
against those persons in the class 
appellant sought to represent and 
which the District Court certified. 
In this sense the case before us is 
one in which state officials will 
undoubtedly continue to enforce the 
challenged statute and yet, because 
of the passage of time, no single 
challenger will remain subject to 
its restrictions for the period ne- 
cessary to see such a lawsuit to its 
conslusion. 95 §.ct. at 557-6. 


See also Allen v. Liking, 517 F. 2d 532 (8th Cir. 1975). 
Seemingly ignoring the teachings of the above cases, 
the district court mistakenly relied upon Galvan v. Levine, 
490 F. 2€ 1255 (2a Cir. 1973), cert. den. 417 U.S. 936 
(1974) and Thomas v. Weinberger, 384 F. Supp. 540 (S.D.N.Y. 


1974). 


In Galvan, the Second Circuit held that denial of class 


action designation would not "ring a death knell on the 


prosecution of the action" since a final decision had al- 
ready been made in favor of the named plaintiffs, urdering 
the State to terminate a policy concerning unemployment 
compensation that discriminated against Puerto Ricans. More- 
over, the State had submitted an affidavit stating that it 
understood the entered judgment to bind it to all claim- 
ants, and, in fact, the State had withdrawn the challenged 


policy even more fully than the court ultimately directed, 


supra. at 1260-1261. Similarly, in Thomas no conceivable 


mootness question existed nor did denial of class action 
status create possible prejudice to full litigation of 
the issues raised. 

Contrary to Galvan, Thomas and the other cases used by 
defendants to support their frivolous argument in the lower 


court* this case presents circumstances where denial of 


See Vulcan Society v. Civil Service Comm., 490 PF. 21 
387 (24 Cit. 1973); ¥.S- v. Hall, 472 F. 2¢ 261 (Sth 
Cir. 1972); Bailey v. Patterson, 323 F. 2d 201 (Sth 
Cir. 1963), cert. den. 376 U.S. 910 (1964). 


plaintiffs' motion for class action certification would un- 


donbtedly “ring a death knell on the prosecution of the 


action." 490 F. 2d at 1260. There ig a danger that before 
all the issues in this case are resolved the named Appellants 
will no longer be affected by Appellees’ actions and a justi- 
Cciable controversy will no longer exist. However, other 
children will continue to suffer from the alleged depri- 
vation of constitutional rights. 
POINT II 

THE LOWER COUR. uUADER HAS DENIED APPELLANTS 

THEIR RIGHT TO ASSURE A CLASS REMEDY UNDER 

RULE 23 (b) (2) OF THE FEDERAL RULES CIVIL 

PROCEDURE AGAINST VIOLATIONS OF CIVIL RIGHTS 

AND, HENCE, SHOULD BE REVERSED. 

The lower court held, in effect, that because Appellants' 
claims concern actions by Appellees which are generally 
applicable to the purported class, any relief would inure 
to the benefit of the class without designation of the suit 
as a class action on behalf of the plaintiffs or the defend- 
ants. Undoubtedly, such faulty reasoning frustrates the 
purpose of Rule 23 of the Federal Rules of Civil Procedure 


to assure a clear remedy for an entire class of individuals 


whose federal rights are being violated on grounds generally 


applicable to them. * 

in kodriauez v- Perceil, 391 F. Supp. 38 (S.D-N.Y. 1975), 
the court rejected thea New york City Board of Education's 
argument that because the named plaintiffs were suing on 
grounds generally applicable to the purported class, class 
action designation was unnecessary. Judge Frankel said, at 
41 n.2, in the action brought by Hispanic students concern- 
ing bilingual education: 


“Defendants point out that the City 

may be relied upon to obey any final 
decree in this case, suggesting that it 
is therefore unnecessary to hold the 
action to be on behalf of a class. The 
same may be said, however, in the great 
bulk of cases for which subdivision (b) 
(2) or Rule 23 was written. The least 
that can be said on the other side is that 
the rule plainly applies, that there is 
no discernible prejudice to defendants in 
applying it, and that plaintiffs are en- 
titled to mve the full scope of their 


nll 


With othec prerequisites fulfilled under 23 (a), see pp- 26-30, 
infra., Rule 23 (b) (2) allows a class action when ‘the 

party opposing the class has acted or refused to act 

on grounds generally applicable to the class, thereby 

making appropriate final injunctive relief or corres~ 

ponding declaratory relief with respect to the class as 

a whole. . ." Appellants also claimed in the lower court, 

that class action certification would be appropriate under 
Federal Rules Civil procedure Rule 23 (b) (1) (A) or 23 

(b) (3). 


decree made explicit and unmistakable."* 
Even prior to the enactment of subsection (b) (2) of 
Rule 23 in 1966, class actions were an appropriate means 
to vindicate alleged denials of civil rights. However, 
23 (b) (Z) now makes it clear that civil rights suits for 
injunctive and declaratory relief are most appropriately 


deemed class actions. See Wright and Miller, Federal 


Practice and Procedure: Civil,§1776; Harper v. Mayor and 


City Council of Baltimore, 359 F. Supp. 1187, 1191 (D.Md. 
1973), modified on other grounds, 486 F. 2d 1134. By de- 
priving Appellants of their right tog represent a class 
the lower court failed to recognize that the alleged vio- 
lations of civil rights here present the paradigm circum- 
stances for implementation of the mandate of Rule 23 (b) (2). 
First, suits involving allegations of racial discrim- 
ination under the Civil Rights Acts, 42 U.S.C. § 1981 et seq. 
and 42 U.S.C. §2000 et. seq. are “inherently class suits" 


* Rodriguez merely reaffirmed the teaching of the Supreme 
Court in United States v. Oregon State Medical Society, 
343 U.8. 321; 3233 (1952). “It is the duty of the courts 
to beware of efforts to defeat injunctive relief by pro- 
testations of repentance ani reform.... 


~2i- 


since "(b]y definition, discrimination on the basis of 


race ... is a class wrong.” Rodriguez v. East Texas Motor 


Freight, 505 F. 24 40, 50, (Sth Cir. 1974). Hence, class 
action status has traditionally been granted to plaintiffs 
challenging school segregation based on race, e.g., Brown 
¥v. Board of Education, 347 U.S. 483 (1954): Hart v. 
Community School Board of Education, N.Y. School Dist 21, 
S12 FP. 24 37 (2d Cir. 1975); Ross v. Dyer, 312 fF. 24 191 
(5th Cir. 1963); Hobson v. Hansen, 269 F. Supp. 401 (D.D.C. 
1967). 
Tn Potts v. Flax, 313 F. 264 284 (Sth Cir. 1963), the 
Court discusses the type of systemic attack in which class 
action status is appropriate. 
Properly construed, the purpose of the 
suit was not to achieve specific assign- 
ment of specific children to any specific 
grade or school... It was directed at 
the system-wide policy of racial dis- 
discrimination. It sought obliteration 
of that policy of system-wide racial 
discrimination. 
id. at 288. 

Likewise, the instant plaintiffs challenge a system-wide 


policy of placing minority group children into SMED schools. 


Second, class action status has been repeatedly granted 


to plaintiffs asserting rights to due process hearings, 
e g., Goss v. Lopez, 95 S.Ct. 729 (1975) [before high 
school suspension]; Clayton v. Jones, 463 F. 2d 1182 
(6th Cir. 1972) [before transfer of prisoner to solitary 
confinement]; Robbins v. Kleindienst, 383 F. Supp. 239 
(D.D.C. 1974) [before transfer of prisoners to more se- 
cure penal institutions); Frost v. Weinberger, 375 F. Supp. 
1312 (E.D.N.Y. 1974) [before downward adjustment of social 
security survivors' benefits]; Torres v. New york State 
Dept. of Labor, 318 F. Supp. 1313 (S.0.N.¥.. 1970) (prior 
to cut-off of unemployment benefits}; Elliot v. Weinberger, 
371 F. Supp. 960 (D. Hawaii 1974) [before adverse admin- 
istrative agency action). 

Most importantly, Rule 23 (b) has been appropriately 
used in cases where "exceptional" children, such as the 


mentally retarded, physically handicapped and emotionally 


disturbed, sought adequate public school education. E.g., 


Mills v. Board of Education of the District of Columbia, 
348 F. Supp. 866 (D.D.C. 1972); Pennsylvania Association 
for Retarded Children v. Commonwealth of Pennsylvania, 343 


F. Supp. 297 (E.D. Pa. 1972); Panitch v. State of Wisconsin, 


371 F. Supp. 955 (E.D. Wisc. 1974); Lebanks v. Spears, 
60 F.R.D. 135 (©. Pa. 1973)* 

Moreover, class actions have been used to challenge the 
search practices of public officials, Lankford v. Gelston 
364 F. 2€ 197 (4th Cir. 1966); and the use wf corporal 


punishment in schools, Ware v. Estes, 328 F. Supp. 657, 


aff'd 458 Ff. 2a 1360**. 


By denying Appellants' class action motion, the court 
below rejected the above cited holdings and abrogated the 


unequivocable policy of Rule 23 to assure a complete remedy 


Class action status has also been consistently granted to 
plaintiffs who have challenged conditions in mertal facii-~ 
ities, e.g., Wyatt v. Aderholdt, 508 F. 2d 1305 (Sth Cir. 
1974); New York State Ass'n. for Retarded Children, Inc. v. 
Rockefeller, 357 F. Supp. 752 (E.D.N.Y. 1973); as well as 
conditions in prisons, e.g., Rhem_v. Malcolm, 371 F. Supp. 
594, 597 (S.D.N.Y. 1974), aff'd as to conclusions of fact 
and law, 507 F. 2d 333. United States ex rel. Walker v. 
Mancusi, 358 F. Supp. 311 (W.D.N.¥. 1971), aff'd 467 F. 2d 
51 (2d Cir. 1972); Valvano v. McGrath, 325 F. Supp. 408 
(E.D.N.¥. 1971); Inmates of Attica Correctional Facility v. 
Rockefeller, 453 F. 2a 12 (2d Cir. 1971). 


Other cases in which class actions have been held approp- 
riate to challenge actions of school administrators include, 
e.g. Fujishima v. Board of Education, 460 F. 2d 1355 (7th 
Cir. 1972). [constitutionality of board rule prohibiting 
distribution of material on premises without prior review] 
and Minarcini v. Strongsville City School Dist., 384 F. 
Supp. 698 (N.D. Ohio, 1974). 
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for a class of persons faced with circumstances such as 
thos alleged herein. 

Appellants contend that the placement of minority group 
children into speial schools for “emotionaliy handicapped," 
is racially discriminatory, fails to provide them with 


adequate education and violates the children's due process 


rights. Certainly these are optimal claims for designation 


of a class under Rule 23 (b) (2). Conjecture by the lower 
court that relief only for the named plaintiffs may inure 
to the benefit of the class is not sufficient reason to 
prevent Appellants from receiving the class protection of 
Rule 23. Rodriquez v. Peircall, supra. Appellants are 
entitled to declaratory and injunctive relief for the class 
should their claims be proven. See Workman v. Mitchell, 
502 F. 20 1201, 1207-08 (9th Cir. 1974). 

Appellants are not merely alleging that tney alone are 
being deprived of adequate education and procedural due 
process, and are being racially discriminated against and 
subject to unconstitutional practices. Rather, they con- 
tend that such deprivations are common to a large class of 


minority children. Full litigation of the factual issues 


raised in the complaint necessitates class designation. 
Potts v. Flax, supra. 

Actually, the district court's denial of class certi- 
fication has already restricted the scope of equitable re- 
lief available to Appellants. They have made a motion for 
a preliminary injunction against their continued placement 
in SMED schools without due process and their continued 
subjection to school searches. Unfortunately, as a result 
of the lower court's order, they are prevented from seek- 
ing the explicit preliminary relief necessary to assure 
that even if they are protected, Appellees will not con- 
tinue to violate the rights of the thousands of other 


children in their purported class.* 


The prerequisites of Rule 23 (a) for class certification 
are fulfilled. 


Of course, Rule 23 requires that the conditions for 
class action enumerated in 23 (a) be fulfilled in addi- 


tion to the requirement of 23 (b) (2). In the instant 


* Appellants motion for the preliminary injunction was 
made returnable on February 9, 1976. 


case Rule 23 (a) is clearly satisfied.* 


First, the class is so numerous that joinder of all 
members is impracticable. Appellants seek to represent 
all children who are Black or Hispanic and are in placement 
in SMED schools. There are approximately 2,650 Black or 
Hispanic persons so placed presently (D38;A52-63). 

Second, there are common questions of law and fact namely 
whether Appellees' actions of placing minority students 

into the racially and sexually segregated special day schools 

violates the rights of Appellants and their class under the 
Constitution of the United States and the Civil Rights Acts 
of 1870, 1871 and 1964, and whether the complained of 
search and seizures and corporal punishment violate Appell- 
ants constitutional rights. 

The claims of the representative plaintiffs are typical 
of the claims of the members of the ciass, and the defend- 
ants have in fact, interposed identical defenses to such 


claims. 


The district court held that "[i]t is unnecessary to con- 
sider whether the requirements of Rule 23 have been sat- 
isfied" on the basis of its conclusion that class certi- 
fication was unnecessary (A 125). 


Finally, the representative plaintiffs and their attor- 
neys, The Legal Aid Society of the City of New York, Juven- 
ile Rights Division, will fairly and adequately protect the 
interests of the class. 

In the lower court, Appellees made a bald and immater- 


ial assertion that many class members will take antagonistic 


positions to Appellants. The Second Circuit, in Norwalk 


CORE v. Norwalk Redevelopment Agency, 395 F. 24. 923, 


927 (2d Cir. 1968), stated: 


The fact that some members of the 
class were personally satisfied with 
the defendants' relocation efforts 
is irrelevant. 


See Inmates of Attica Correctional Facility v. Rockefeller, 
supra at 24-24 (2d Cir. 1971). See also Mess v. Lane 
Company, 50 FRD 122 (W.D. Va. 1970). 
Similarly, in Lynch v. Baxley, 386 F. Supp. 378 

386 (M.D. Ala. 1974), a suit challenging involuntary com 
mitment statutes, the court remarked: 

As a practical matter, it is immaterial 

that certain potential class members may 

be satisfied with their present status 

and indifferent as to the constitutional- 

ity of the statutes herein attacked... The 


fact that each member of the class is sub- 
ject to the same deprivation of consti- 


tutional rights as the representative 
parties is sufficient to fulfill the 
representation requirements of Rule 
23 (a) (3) and (4). 


See also Minarcini v. Strongsville City School District 
supra. at 707-8 (N.D. Ohio 1974). 

Nor do the different circumstances surrounding each 
child's placement in SMED school affect the propriety 
of class determination. As noted by the district court 
in Bennett v. Gravelle, 323 F. Supp. 203, 216 (0. Ma. 
1971), aff'd 451 F. 2a 1011 (4th cis. 1971), cert. den. 
407 0.8. 917 (1972); 


Class actions have lone been used suc- 
cessfully against segregation. £.g., 
Brown v. Bd. of Ed., 347 U.S. 433 
(1954). The use of class actions is 
particularly appropriate inasmuch as 
racial discrimination is by definition 
a class discrimination, even though 
individual rights are involved. E.g., 
Lance v. Plummer, 353 F. 2d 585 (5th 
Cir. 1965), cert. den. 384 U.S. 929 
(1966); Potts v. Flax, 313 F. 24 

284 (5th Cir. 1963); Hall v. Werthan 
Bag Corp., 251 F. Supp. 184 (M.5. 
Tenn. (1966). 


In sum, even if there are parents and children who re- 


ceived adequate information and were presented with feasible 


alternatives prior to placement in a SMED schnsol which is 


now completely satisfying to them,which Appellants submit 
is certainly not the norm, class certification is appro- 
priate. 

With the prerequisites of Rule 23 (a) fulfilled, 
Appellants may be certified as representative of the pur- 


ported class pursuant to 23 (b) (2). 


POINT IIL 

THIS ACTION IS PROPERLY MAINTAIN- 

ABLE AS A CLASS ACTION ON BEHALF 

OF APPELLEE ASSISTANT HIGH SCHOOL 

DISTRICT SUPERINTENDENTS AND PUB- 

LIc SCHOOL PRINCIPALS IN THE CITY 

OF NEW YORK UNDER RULES 23 (a) AND 

23 (6) (2). 

The test for certification of a defendant class under 

Rule 23 is the same as that employed to determine whether 
plaintiffs should be granted class status. See Wright and 
Miller, supra, § 1770. In the instant case, class action 
status on behalf of Appellees assistant high school super- 


intendents, community school district superintendents and 


public school principals in the City of New York is proper 


since such class satisfies Rule 23 (a) of the Federal Rules 


of Civil Procedure and in addition fulfills the mandates 


of Rules 23 (6) (1) (A), 23 (6) (2) or 23 (6) (3). 


Rule 23 (a) is satisfied. The class is so numerous 
that joinder of all members is impracticable. There are 
approximately nine hundred sixty (960) assistant high 
school superintendents, community school Gistrict super- 
intendents and public school principals in the City of New 
york authorized to place Appellants and members of their 
class in special day schools. 

Moreover, there are common questions of law and fact, 
namely whether Appellee class' action approving the place- 
ment of Appellants' class in special day schools violates 
Appellants’ rights under the Constitution of the United 
States. 

Furthermore, the defenses of the representative 
Appellees will by typical of the defenses of the members 
of the class. Finally, the Corporation Counsel of the 
City of New york, attorneys for the Appellee class, will 
fairly and adequately protect the interest of the De-~- 
fendant class. 

Similar to Appellants' class, Appellees class certi- 


fication is most appropriately maintainable under Rule 


23 (b) (2). 
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Appellants have acted or refused to act on grounds 
generally applicable to their class which induced de- 
fendants to place them in special day schools. For 
example, all SMED placements have ostensibly fulfilled 
the official criteria for screening and referral to SMED 
schools. These procedures involve SMED placement re- 


ferrals and approvals by members of the defendant class. 


See pp. 7 to 9, ante. Declaratory and injunctive re- 


lief is appropriate with respect to the class as whole, 
who have all acted under color of state law. Moreover, 
this class is easily manageable. 

CONCLUSION 


THE ORDER OF THE LOWER COURT DENYING 
CLASS ACTION CERTIFICATION FOR PLAIN- 
TIFF CLASS AND DEFENDANT CLASS SHOULD 
BE REVERSED. 


Dated: Brooklyn, New York 
March 5th, 1976 


Respectfully submitted, 


CHARLES SCHINITSKY, ESQ. 
THE LEGAL AID SOCIETY 
Juvenile Rights Division 
189 Montague Street 
Brooklyn, New York 11201 
Tel. No. (212) 858-1300 


GENE B. MECHANIC, ESQ. 
DEBORAH G. STEINBERG, ESQ. 
of Counsel 


Srecia] Circular No. 47, 1972-1973 


BOARD OF EDUCATION OF THE CITY OF NEW YORK 
OFFICE OF THE DEPUTY CHANCELLOR 


NTCHAEL B. ROSEN ie f . 
COUNSEL TO THE CHANCELLOR ovember 22, 1972 
RTOs! WOMMUNITY SCHOOL BOARD CHAIRMEN, ALL SUPERINTENDENTS, EXECUTIVE 

110 LDIRWETORS!"DFRECTORS, HEADS OF BUREAUS AND PRINCIPALS OF ALL DAY SCHOOLS 


Ladies and Gentlemen: 


SCREENING PROCEDURE FOR SPECIAL DAY SCHOOLS FOR SOCIALLY 
MALADTUSTED AND EMOTIONALLY DISTURBED CHILDREN 


(This Circular Supersedes Special Circular llo. 8, 1961-1962 on Screening Procedures) 


The Special Day Schools for Socially Maladjusted and Emotionally Disturbed Children are an 
inte#ral part of the New York City School System. Their major purpose involves the social, 
emotional and educational rehabilitation of children whose needs are such that they cannot be met in 
the normal setting of a large school, who have demonstrated over a period of time a lack of reason- 
able self-control, and whose behavior is seriously disrupting the education of large numbers of 
children in the regular school. In some instances, there will be children who should not be in 
attendance even in a Special Day School, but should be cared for in facilities for very disturbed 
children. 


“In order to serve the best interests of children for whe 1 the Special Day Schools are 
organized, it is necessary to establish clear procecures for the placement of children in these 
schools. 


1. Criteria for Screening and Referral 


1. An intelligence lev2] determined by a psychologis= which is above that 
provided for by the program for Children with Retarded Mental 
Development. 


A history of repeated disruptive and aggressive behavior, extensive in ~ 
scope and serious in nature, which either endangers the safety of pupils 
or others, or seriously interferes with learning in the classroo:n. 


a A&A history of truancy, if coupled with aggressive end disruptive behavior. 


4. The failure of the pupil to respond to intensive efforts by the home 
school to help him. 


Role of the Guidance Coordinator in the Superintendent's Office and the Guidance 
Ole Or ne eee 
Counselor in the Referring Day School 


1. The district guidance coordinator and the referring guidance counselor 
should assist the Bureau of Child Guidance team by assembling all data 
pertinent to the reierral. 


The district guidance coordinator and the referring guidance counselor 
should make as many of the contacts as possible with courts, Clinics, 
hospitals and social agencies, etc., So that privileged and confidential 
reports and other pertinent data may be made available to the clinical 
team. 
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> 3, Steps in Referral 


1. The referral to the Special Day School will be inivated by the community 
superintendent, or the supervising assistant superintk:ndent in the High 
School office. 


Preliminary screening will be performed by the referriny district 
guidance coordinator or by other appropriately trained professionai 
persons designaicd hy the superintendent. 


All referrals must he approved by the community superintendent, or the 
appropriate supervising assistant superintendent and sent to the Special 
Day School principals. as 


A complete and up-to-date anecdotal record and all other pertinent 
data, i.e., copy of cumulative record cards, testing card, health 
record, and copv of recommendations cf the referral agency must 
accompany the referral to the Special Day School. <r the time of the 
referral, permanent cumulative records should not be included. 


A letter of parental consent should accompany the referral. 


Copies of Bureau of Child Guidance reports for those children tested by 
the bureau during the previous 3-5 vear beriod snouid ve included. 


Record of ccurt involvement because of overt behavior in or out of 
School, child neclect or abuse and any arug oryaiem in the home 


‘should accompany tne referral. 


Before admission to the Special Day School, the principal and 
guidance counselor of that school must interview the applicant with 
parent or guardian. 


If there is any doubt concerning the suitability of the referral, the 
Bureau of Child Guidance team at the Special School should be 
requested to help the principal resolve the probiem. 


Review of Referrals: 

§ : 
When a referral does not seem appropriate, the referral, together 
with'a covering lett r stating specifically the reasons for doubt, is to 
be sent by the Specil Day School principal to the superintendent in 
charge of the Special Day Schools. The superintendent will evaluate 
the available data v .th the community superintendent or supervising 
assistant superint .dent and jointly work out appropriate steps to be 
taken. ae 


Acceptance of Refer -d Applicant 
The Special Day School principal will notify the principal of the sending 
school and the superintendent upon the admission of the referred studert. 


“All records, not previously forwarded, will then be sent on to the Special 
Day School. 


Very truly yours, 


IRVING ANKER 
Deputy Chancellor 
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TO COMMUNITY SCHOOL BOARD CHAIRMEN, ALL SUPERINTENDENTS, EXECUTIVE 
HIREC TORS, DIRECTORS, HEADS OF BUREAUS AND PRINCIPALS OF ALL DAY SCHOOLS 


Ladies and Gentlemen: 
SCREENING PROCEDURES FOR CHILDREN WHO ARE EMOTIONALLY HANDICAPPED 
(This Gircular Supersedes Special Circular No. 47, 1972-1973 on Screening Procedures) 


The Division of Special Education and Pupil Personnel Services has established in all school districts, 
Proyrams for the emotionally handicapped. 


These programs include resource rooms for the emotionally handicapped, class-¢s for the emotionally 
handicapped, schools for the socially maladjusted and emotionally disturbed, and Alternative 
Programs. 


These special programs provide ‘social and emotional treatment and special education specific to the 
needs of the students who have manifested serious emotional problems of psycho-social origin or 
because of social reaction, and despite all reasonable efforts to accommodate the regular school 


program to their needs, are seriously handicapped by their chronic inability to cop within a normal 
school setting. ' 


These new procedures comply with Section 200. 2 of the Regulations of the Commissioner of Education 
pertaining to the identification of and provision for students with special handicapping conditions. 


In order to assure the effectiveness of the program, the following procedural guidelines are presented: 


1, PROCEDURES FOR SCREENING AND REFERRAL 


1.1 Students who manifest serious emotional difficulties are to be referred for clinical 
assessment to the Bureau of Child Guidance worker on the basis of their troubled or 
troubling behavior. 


1.2 The following are among the criteria to be considered for clinical determination of 
eligibility in special programs for the emotionally handicapped:- 


1.2.1 Intelligence level which is above that provided for by the Bureau for Children 
with Retarded Mental Development. 


1.2.2 History of repeated maladaptive, disruptive and/or aggressive behavior, 
extensive in scope and serious in nature. : 


1.2.3. The chronic inability of the student to respond positively to intensive efforts 
by the school to help him cope within the normal school setting. 


1.3 Following consultation with the parent, the school guidance counselor or other designated 
school person shall make the BCG referral aad obtain the principal's signature. 


1.4 Parental consent must be obtained prior to commencing with the diagnostic work-up. 


1.5 The school guidance counsclor or other designated school person shall assemble all data 
pertinent to the referral. This may include contacts with courts, clinics, hospitals, and 
social agencies, etc., so that al) available pertinent data may be made available to the 
BCG worker. The school shall provide an educational profile which vill include the 
student’s academic strenvths -unt weaknesses. 


1.6 Referrals will be screened by the Bureau of Child Guidance worker on the basis ef the 
student's history in the schoo!, teacher obscrvutions, Clinical findings available concerning 
the studcat, and other such 1. ‘urmation. 


1.7 Clinical assessment of the student will be performed by the Bureau of Child Guidance 
worker, with the writtcn permission of the parent. If the student is determined eligible for 
the special class or specii! doy school program for the emotionally handicapped the 
Purcau of Child Guidance worker will see to the confirmation of this finding by a 
psycholoyical examination, a casework study of the fuinily by a social worker, and a 
psychiatric consultation or cxamination. These evaluation components to determine 
clinical cligibility are mandated by the New York State Department of Education. 


Parcatal consent and couperation for placement in cither classes or schools for the 
emotionally handicapped will be enlistal by BCG in collaboration with the secheol guidance 
counsclor or other duesimmatcd school person, 


ve 


The school and/or Community School District or High School office will be advised of the 
student's eligibility for a special class or schoo! for the emotionally handicapped. 

Students awniting placement shall remain in their regular schools. 

When, after clincial study, the student is found not to be Cligible for spevid class or school 
placement, the KCG worker will work with the school snd stucaut te prov ide appropriate 


help within the regular scho ! program or in other proyranis. 
‘Overd 
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2. . GUIDELINES FOR STUDENTS FOUND TO REQUIRE PLACEMENT IN CLASSES FOR THE ° 
EMOTIONALLY HANDICAPPED ' 


2.1 A student eligible for placement in a CEH class shall have his epplication form approved 
in writing by the appropriate Community Superintendent in whose district the eligible . 
student is currently enrolled or by the appropriate High School Superintendent. 


Bureau of Child Guidance personnel and Supervisors of Classes for the Emotionaily 
Handicapped will hold regular placement meetings where all clinically eligible refe rrals, 
in accorcance with the procedures described in Section ] above, will be discussed with 
a view towards determining the most appropriate CEH assignment. 


The CEH Supervisor assigned to the district shall be responsible for the placement of 
the student in a class as soon as possible. 


Students referred for CEH programs will be assigned to an appropriate class according 
to the school and district which the student attends, insofar as possible. When necessary, 


however, out of district placements are to be effected, since the CEH Program is a 
centralized service. No eligib Te student is to be ceprived 0: placement insofar as seat 
spaces are available. 


Prior to admission to the appropriate special class, the CEH Guidance Counselor shall ~ 
meet with the student and parent or guardian in order to provide orientation. The CEH 
Guidance Coun$elor shall obtain the written permission of the parent or guardian for the 
transfer of the student to the CEH class. 


2.6 Where necessary, bus transportation shall be arranged by the CEH Area Supervisor. 


2.7 All students are to be re-evaluated semi-annually end re-examined at least every three 
years, if they remain in the program for that length of time. 


‘ GUIDELINES FOR STUDENTS FOUND TO RE UIRE PLACEMENT IX SPECIAL DAY SCHOOLS 
FOR SOCIALLY MALAJUSTED AND EMOTI NALLY DisiURS5=D CHILDREN 


3.1 | When a school and/or Community School District or High School office as advised of the 
student's eligibility for the SMED Day Schools, as described in Section 1 above, they 
will then prepare the application form for Special Day Schools. rhe Special Day School 
application form must be approved in writing by the appropziate Community oz High 
School Superintendent. 


This form is to be given to the Bureau of Child Guidance worker, who will forward the 
form, the clinicul findings and copies of all pertinent records to an Assignment Committee 
which consists of a Borough Representative of the Bureau for Socially Maladjusted and 
Emotionally Disturbed Children and a Bureau of Child Guidanse representative of the 
Bureau of Child Guidance. 


| 


The Assignment Committee will assign the student to an appropriate Socially Maladjusted 
and Emotionally Disturbed Children Day School. 


The Assignment Committee will notify the Principal of the sending school and the 
appropriate Community or High School Superintendent of the school to which the student 
was assigned. 


The sending school shall obtain the written permission of the parent for the transfer of 
the student to the Special Socially Maladjusted and Emotionally Disturbed Children Day 
School. 


On the day scheduled for admission, the Principal and Guidance Counselor of that Special 
School shall interview and provide appropriate orientation for the referred student and 
parent or guardian. 


The SMED Day School Principal shall notify the Principal of the sending school or the 
Community or High School Superintendent of admission of the referred student. All 
permanent records will then be sent to the Special Day School, including the parent's 
written consent. 


Upon admission to the Special SMED Day School the BCT team and the Day School Principal 
will be responsible {cz t:¢ semi-annual evaluation of the student. All students are to be 
formally re-examined at least every three years if they remain in the program for that 
length of time. 


3.9 In the event that a student's placement appears to be inappropriate after a reasonable 
period of time, it will be the responsibility of the BCG team assigned to the SMED Day 
School and the SMED Day School Principal to cetermine a more appropriate school program 
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DISCHARGE FROM SPECIAL GLASSES OR SPECIAL DAY SCHIOOLS FOR EMOTIONALLY 
HANDICAPPED CHILDREN 


4.1 The classes for the Emotionally Handicapped and Socially Maladjysted and Emotionally 
Disturbed Children Day Schoo) Programs arc planned to cnable students to return to 
the regular school program after a reascnab!c am wnt of educational -the rapeutic 
experience within the special programs. Follow-up services will be offered to assist 
the student's transition to the regular school program. 


The CEH Supervisor and/or SMED Day School Principal shall take appropriate steps 
to return those students to regular classes or schools who have been recommended 
for such returmm by the special CEH or SMED School clinica] team after‘consultation 
with the student's special program teachers and guidance counsclor. 


COORDINATION OF REFERRAL AND PLACEMENT ~~ 


Responsibility for routing and expediting of the referral, from the time it was initiated to the 
time the student is admitted to the Special Class or Day Schoo], shall be the responsibility of 
the Bureau of Child Guidance worker assigned to the school of origin. In cases where the 
referral originated in the Superintendent's office, it shall be the responsibility of the Bureau of 
Child Guidance Program Supervisor to follow through until placement occurs, 


COORDINATION WITH THE COMMITTEES ON THE HANDICAPPED 


The appropriate Committee on the Handicapped will be informed by the Bureau of Child 
Guidance when a student is determined to be eligibie for a CEH class or a SMED Day School 
program. The Committee on the Handicapped wi!! also be kept informed of the date of the 
student's placement iz an appropriate program. : 


e 


Very truly yours. 


Fares moc aaa CREA SAE RNEOE  ig 


Chancellor : 


